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Now Is the Time to Build a Model Juvenile Justice System in South Carolina

A common approach to poor outcomes and inadequate or harmful practices in tradi-
tional juvenile corrections is to implement program improvement processes grounded
in adult correctional theory, as well as to adopt new program models or practices that
may address some symptoms while ignoring other factors leading to healthy adoles-
cent development. The limitation of this approach is that it often amounts to a simple
‘rebooting’ of the existing system. As with a home computer or laptop, when you reboot
the system, you end up back in the same place. The system may simply become better
at implementing an outdated program. The youth-in-custody system needs more than

a simple rebooting. It needs culture change and an operating platform that is trauma
informed, developmental, and therapeutic.'

— Tim Decker, former director of the Missouri Division of Youth Services.

More than a decade after emerging from federal court oversight, the South Carolina Department of
Juvenile Justice (“DJJ”) once again faces significant difficulties. Recent legislative and media reports
have shined a light on some of DJJ’s current problems. Some members of the South Carolina General
Assembly now consider DJJ to be in the midst of a crisis marked by violence at DJJ facilities, poor staff-
ing models, and inadequate treatment for children in custody. A critical Legislative Audit Council report
describes an agency facing serious challenges, and led to the resignation of the DJJ director.?

This crisis creates an opportunity to address long-standing challenges and set South Carolina on a
course to build a model juvenile justice system. This white paper will not rehash the incidents that
triggered the General Assembly’s attention. Instead, this analysis is a call to action to address the
long-standing problems in how we treat juvenile offenders and to set South Carolina on a path towards
building a model juvenile justice system—a system that reduces crime by rehabilitating child offenders,
keeps children and juvenile justice staff safe, and more efficiently spends taxpayer money.

Opportunity for reform comes from another source: the “raise the age” law? will require significant (and
positive) changes for South Carolina; now is the time to plan to make those changes as effective as pos-
sible. Act 268 raises the age of family court jurisdiction, so seventeen-year-old children will generally be
tried and punished as children.* Family Courts will have jurisdiction over children accused of committing
crimes while seventeen years old, excepting more severe offenses which may be waived to general ses-
sions court. This change will treat seventeen—year-old children accused of many crimes as children—an
important and positive result.

But this change requires planning, which is why Act 268 does not take effect until 2019. Part of the
planning should involve a hard look at what types of juvenile facilities will be most effective, both for the
existing DJJ population and the DJJ population of 2019 and beyond. Obviously, cost is a key feature: if
our juvenile justice system currently engages in expensive and ineffective activities, then now is the time



to shift resources away from ineffective and harmful juvenile justice interventions, so DJJ will have the
ability to handle effectively both the seventeen-year-olds who will soon be added to the juvenile justice
system and the existing juvenile population.

Unfortunately, South Carolina is at risk of simply “rebooting” problems at DJJ. As Tim Decker, the former
director of the Missouri Division of Youth Services (and administrator of the Missouri Model discussed
below), predicted, we have “implement[ed] program improvement processes grounded in adult correc-
tional theory”—we have added barbed wire, bolted down furniture, and given DJJ staff pepper spray.
But we have not yet addressed more fundamental structures that preclude South Carolina from being

a national leader like Missouri—in particular, our over-reliance on large facilities, which research and
experience show are inherently unsafe and fail to prevent (and perhaps, in some instances, even cause)
future crime.

At this juncture, South Carolina is at risk of expanding a fundamentally flawed system. To accommodate

increased numbers of youth in the juvenile justice system when Act 268 takes effect, DJJ has proposed
spending millions of dollars to build more large jail facilities—a new unit at the state’s already large, cen-
tralized juvenile jail, and a fourth regional evaluation center, where DJJ temporarily incarcerates children
for a range of offenses.® DJJ’s large centralized jail and its evaluation centers have a troubled record of

safety risks to children and staff, and poor recidivism data.

Rather than spend millions of dollars to expand large jail facilities—and the problems within them—we
should reduce our reliance on those facilities, and use taxpayer dollars on more evidence-based inter-
ventions.

In addition to spending taxpayer dollars efficiently, there is also some general consensus about the
goals of our juvenile justice system, including: (1) keeping children safe when in state custody, (2) keep-
ing DJJ staff safe, (3) keeping the community safe when adolescents are released from DJJ, and (4)
balancing accountability with rehabilitation for youthful offenders. Rehabilitating children not only treats
children as children, but, if done effectively, it also prevents recidivism and reduces crime. It is at the
heart of the General Assembly’s purpose when it created DJJ and required it to “provid[e] or arrang[e]
for necessary services leading to the rehabilitation of delinquents”®—a purpose our Supreme Court has
recognized as “distinctly different” from the adult criminal justice system.’

This paper sets forth suggestions for how to reach these goals.



Principles of Model Juvenile Justice Systems

Part | details the key research-based principles of model juvenile justice systems. First, when children
are committed to state custody, they should be housed in small facilities. Large, hardware-secure facil-
ities—such as DJJ’s Broad River Road Complex and evaluation centers—are inherently dangerous for
children and staff alike, incredibly expensive, and do not effectively rehabilitate children in a way that
reduces the likelihood of recidivism upon their release. These facilities are associated with high degrees
of sexual abuse of children, and over-reliance on isolation of children with challenging behaviors. Sadly,
evidence suggests both problems exist here in South Carolina. Juvenile facilities should be smaller and
spread out across the state rather than centralized.

Second, it is imperative that we provide intensive services to children in custody and in the community,
because these children often suffer from mental health challenges and other special needs. Failure to
address these underlying issues will result in perpetually high recidivism rates. There are services with
strong evidence supporting a positive effect on rehabilitation and recidivism, and the state should invest
in them.

Third, children should be prepared to successfully integrate back into their communities while separated
from their families. Children should be placed within a reasonable proximity to their homes, with fre-
quent visitation and with evidence-based follow-up services set up to begin upon their release.

Model State Reforms

Part Il sets forth how other states have put the foregoing principles into practice, including the Missouri
Model, which many consider the gold standard in rehabilitating youth offenders. Other states—including
Georgia, Texas, Connecticut, Kentucky, and West Virginia—have also enacted far-reaching and biparti-
san juvenile justice reforms in recent years. These reforms have successfully:

« Decentralized juvenile facilities so children are placed in smaller facilities closer to their homes;
+ Invested in proven mental health and other interventions; and
« Prohibited children from being incarcerated for mere misdemeanor offenses.

History of South Carolina Reform and Our Present Problems

Part Il recounts the history of DJJ reforms that have taken place in South Carolina over the past 20
years. While well-intentioned, these reforms have failed to create a model system. South Carolina’s
juvenile justice system was in a bad place in the 1980s and early 1990s, leading to a class action lawsuit
and a consent decree in 1995. Many positive changes followed, including improved sanitary conditions,
expanded rehabilitation programs, and upgraded facilities.

But these reforms only went so far, because litigation can only achieve so much. As United States Dis-
trict Court Judge Joseph Anderson explained:



The court’s role as to the constitutional claims is limited to establishing minimally acceptable con-
stitutional standards. Although the court announced its views in this regard at the outset of the
trial, most of the seventeen expert withesses who testified at trial nevertheless urged upon the
court a version of a remedial plan far beyond what the court has determined to be constitutionally
required. The court is constrained to conclude that many of these proposals are model programs
which the state of South Carolina, through its duly elected representatives, might voluntarily
choose to establish, but not programs that are required as a matter of constitutional law. Thus,
the court will grant to the Plaintiffs some, but not nearly all, of the relief they seek in this case.?

Thus, the lawsuit led to only minimum constitutional standards on our juvenile justice system. This out-
come certainly marked an important first step, but the task of building a model juvenile justice system
was left to “the state of South Carolina, through its duly elected representatives.”

The present state of our juvenile justice system shows that it is time for the state of South Carolina to
pursue more ambitious and effective reforms. The current system has serious problems—but they are
not merely problems of management or lack of security at particular facilities. The problems are more
fundamental.

First, South Carolina continues to rely on large, centralized juvenile prisons and “evaluation centers”
(which are effectively jails by another name). DJJ’s substandard record over the last several years is pre-
dictable based on what research tells us about the problems associated with large juvenile facilities, in-
cluding lack of security (which was evident in past years’ riots), the disturbing overuse of solitary confine-
ment, and high recidivism rates. Indeed, recidivism rates are significantly higher for incarcerated youth
than for similarly situated children who were not incarcerated. And, to top it off, taxpayers pay extremely
high costs for these facilities, draining resources from more effective programs.

Second, South Carolina permits too many children who have committed relatively minor offenses to be
incarcerated. While the data is murky—another problem in South Carolina’s system—it is clear that many
children are committed to DJJ custody for status offenses, probation violations, and misdemeanors.
These children are better served in the community, and the resources spent incarcerating them would
be better directed to community-based interventions.

Third, South Carolina does not provide enough mental health services to children. This problem plays
out in one particularly concerning way—namely, children who have a serious mental iliness and, by law,
may not be placed in DJJ custody, nonetheless are forced to wait in juvenile jails until beds at mental
health facilities become available. The problem appears to be, at least in part, that South Carolina pays
lower Medicaid rates to psychiatric residential treatment facilities in this state than do other states, so
our in-state treatment facilities prefer to admit and treat the higher-paying patients from other states,
leaving South Carolina children waiting in prison.

One Child’s Tour Through DJJ

Part IV provides a heart-rending, first-person account written by a child after being released from DJJ
custody. The child committed a misdemeanor—petty larceny—but ended up jailed at a large “evaluation
center,” which research shows increases the risk of recidivism by one-third. The child was sexually as-



saulted there, which is an all-too-common occurrence around the country, especially in large prison facil-
ities. The child’s abuse led to a tailspin of drug abuse and future crime, which brought the child through
various DJJ placements, only to be abused further. This child is now on the road to recovery, but only in
spite of—not because of the child’s experience in the juvenile justice system.

Suggested Reforms

South Carolina can enact reforms that address the problems which harmed the child referenced in Part
IV. Part V lays out some suggested proposals for how South Carolina can now move forward toward a
model juvenile justice system that prevents crime, serves children safely and effectively, and uses tax-
payer dollars efficiently. Those proposals are ambitious but achievable. Committing to them now will
serve our children and our communities better, spend taxpayer dollars more effectively, and start turning
South Carolina’s juvenile justice system into a national model:

« Limit the size of DJJ’s massive (by today’s standards) Broad River Road Complex.

« Limit the total number of children who are actually committed to DJJ, by placing limits on DJJ
commitments for lower level offenders.

o Prohibit the incarceration of status offenders.
o Follow states like Georgia in reserving commitment for children who have committed felonies.
« Eliminate or sharply reduce the use of secure evaluation centers for DJJ.

«  Promptly place children with serious mental illnesses and intellectual disabilities at appropriate
locations, outside of the confines of DJJ facilities.

« Enhance mental health treatment for those children who do remain in DJJ custody.

« Improve the data available for DJJ to help its leaders and state policy makers be better equipped
to make informed choices about the direction of DJJ.

The status quo is not working. This report includes a first person account from a child who was incar-
cerated in DJJ facilities and which—despite making for difficult reading—illustrates many of the core
problems that need to be addressed. That child is now on the road to recovery. But for the sake of the
children who are and will become part of our juvenile justice system, we should heed this child’s closing
words: “Something needs to be done now.”
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Other states’ experience and much academic research identify the key principles behind model juvenile
justice systems. First, we should house children in small facilities. Large facilities are inherently unsafe
for children and staff alike and are incredibly expensive; they do not foster the rehabilitation that chil-
dren need and that will keep our communities safe from crime upon their release. Second, we should
provide intensive services to children in custody and in the community—because these children have

a wide range of mental health and other needs, and a failure to address them will cause a failure to
prevent them from offending again. Third, children’s time separated from communities should be spent
setting them up for success upon their return to their communities.

A. House Children in Small Facilities

Large juvenile detention facilities are inherently dangerous for children and staff. In 2011, the Annie E.
Casey Foundation found widespread physical abuse and excessive use of force by facility staff among
juvenile correctional facilities, as well as an epidemic of sexual abuse, rampant over-reliance on isolation
and restraint, unchecked youth-on-youth violence, and frequent violence against staff.° In a 2010 nation-
al survey of youth in correctional care, forty-five percent of youth respondents reported that correctional
staff “use force when they don’t really need to.”™ Unsurprisingly, children in detention facilities live in
constant fear of physical attacks from both staff members and other youths." Safety fears lead some
children to affiliate with gangs—which frequently are very active, especially in larger facilities that bring
together children from different neighborhoods or regions.™

Large facilities tend to be particularly dangerous and particularly ineffective at rehabilitating incarcerat-
ed youth.” Approximately half of all juvenile offenders are incarcerated in facilities that hold more than
100 youth, and these types of facilities have the most over-crowding and the worst overall results." The
dangerous and stressful conditions that accompany large facilities lead to increased suicidal behavior,
stress-related iliness, psychiatric problems, and, ultimately, high recidivism rates.”

Notably, South Carolina relies on a large, centralized juvenile prison, which houses more than 100
children. One December 2016 census of children housed “behind the fence”—at DJJ’s Broad River
Road Complex—counted 124 children.' That figure is consistently over 100, and that figure could
increase if, as proposed by DJJ, a new unit is built behind the fence.®™

Sexual abuse of children is a particularly significant problem at large institutions. The Department of
Justice has found that “[a]n estimated 9.5% of adjudicated youth in state juvenile facilities and state con-
tract facilities . . . reported experiencing one or more incidents of sexual victimization by another youth
or staff in the past 12 months[.]”*® The survey results were particularly sobering in South Carolina: DOJ
found a dramatic increase (29.2%) in youth who reported victimization at the DJJ Birchwood facil-
ity in South Carolina, while the John G. Richards facility had twenty percent of youth report sexual
victimization. Those facilities ranked third and twelfth, respectively, for the highest rates of sexual vic-
timization nationally in this DOJ survey.?° (Both facilities are part of DJJ’s Broad River Road Complex,
commonly known as “behind the fence.”) Notably, the Legislative Audit Council criticized DJJ for its lack
of compliance with the federal Prison Rape Elimination Act.”’

Beyond the harm suffered by children while incarcerated, incarceration itself has harmful long-term
impacts on children after they are released. For example, children who grow up in confinement removed



from their communities are denied opportunities to develop social skills, self-control, and conflict reso-
lution.?? Entering incarceration and the conditions of incarceration have been found to both exacerbate
and cause mental illness.?® One study found that, among incarcerated youth diagnosed with depression,
one-third developed depression after they entered incarceration.?* Other research indicates that youth
in confinement experience double to four times the rate of suicide compared to children living in the
community.®®

Indeed, a recent study found that confinement as a youth for as little as one month caused negative
health effects in adulthood. The longitudinal study measured time spent incarcerated before age twen-
ty-five and responses to questions about adult physical and mental health.?¢ Controlling for baseline
health and other determinants of health, the study found that adults who had been incarcerated as
youths for as little as one month were more than forty percent more likely to experience increased
symptoms of depression as an adult.?” One to twelve months of incarceration as a youth was associated
with worse general health as an adult, and incarceration for more than a year predicted increased sui-
cidal thoughts and functional limitations as an adult.?® While the study did not identify the causal mech-
anisms between youth incarceration and worse adult health, it is clear that any amount of time a youth
spends incarcerated has long-term health effects, and more time in confinement is worse for long-term
health.?®

Youth who are incarcerated are also less likely to succeed academically and professionally.*° Incarcera-
tion disrupts a youth’s educational track, making it less likely that incarcerated youth will graduate from
high school.®" A study of over 35,000 juvenile offenders “suggest[s] that juvenile incarceration results in
large decreases in the likelihood of high school completion and large increases in the likelihood of adult
incarceration.”®? Moreover, for years after their release, youth who have been incarcerated work fewer
hours®* and are paid lower wages compared to people who were never incarcerated.®

Solitary confinement is a widely used practice among large institutional facilities with even more
harmful effects on youth than traditional congregate incarceration. In a nationally representa-

tive survey of incarcerated youth, thirty percent reported that staff used solitary confinement as

a disciplinary tool.> Solitary confinement is highly traumatic for youth, especially for youth who
have already experienced trauma in their lives.¢ Studies show that solitary confinement is even
more traumatic for youth than adults because adolescent brains have not yet developed the same
psychological resources to manage the trauma of isolation.?” It follows that solitary confinement
further contributes to the onset or exacerbation of mental illness among confined youth, including
significantly higher rates of suicide.®® A 1999 study by the federal Office of Juvenile Justice and
Delinquency Prevention found that fifty percent of suicides by incarcerated youth occurred while in
solitary confinement.® Solitary confinement is also detrimental to physical health because it denies
adolescents sufficient nutrition and exercise at a particularly important time in their physical devel-
opment.*® These harms have led the American Academy of Child and Adolescent Psychiatry,*
numerous states,* the U.S. Department of Justice,*® and the United Nations* to prohibit or strongly
discourage the use of solitary confinement for incarcerated youth.



Solitary confinement should not be used for children. If it is used at all, it should be sparing, and brief.
Unfortunately, DJJ’s data reveals that it is used far more frequently, and for days or weeks. On any given
day in 2016, an average of 16.8 percent of all children housed at DJJ’s Broad River Road Complex were
in “segregation.” *> On many days, that figure spikes well over twenty percent.*® At DJJ, children in “seg-
regation” are kept in the “crisis management unit,” where children are typically kept in individual cells for
up to twenty-three hours each day, or in the “intensive treatment unit.” DJJ’s “Segregation Track Sheet
Summary” for November and December 2016 lists ninety-one separate children placed in at least one
form of segregation—a facility whose population has ranged from the low 100s to the 130s.%” All but six
of those stays involved the “crisis management unit,” the most severe form of segregation. Stays in the
“crisis management unit” ranged as high as thirty-six days, with a median stay of ten days. Stays at the
ITU accounted for a smaller number of children, but ranged higher—up to forty-seven days, with a me-
dian of eighteen days. The total number of days in “segregation” of any kind ranged as high as seven-
ty-four, with a median of ten days. That is half of those ninety-one children were kept in segregation for
ten days or more — far too long.*®

In their own words: Solitary confinement at DJJ. The following are excerpts from a statement writ-
ten by a child detained at the “crisis management unit” at DJJ, dated April 1, 2016. The child gave
the statement to the child’s attorney, who, with the client’s permission, shared it with the authors of
this report with the child’s name redacted. The excerpts are presented verbatim in the child’s voice;
only the spacing and emphasis have been added.

As of today, I've been in lock-up for 23 days and still doesn’t know how much longer I'll re-
main in there.

While in lock-up we receive barely an hour of less for recreation. So most of the time in my
cell with myself with a window that’s painted that preventing us from seeing outside.

During the 23 days here I've only been outside once, we don’t go to school, never been to
the cafeteria, and not allowed to socialize with each other.

Being in lock-up makes me feel suicidal because I'm claustrophobic. And most of the time
were always in a cell. It makes me feel like going through the wall it causes me to be angry,
frustrated, and confused.

In addition to failing the children incarcerated in these facilities, large institutions fail the communities
they are intended to serve because they do not achieve their goal of reducing recidivism. Studies of
recidivism rates among youth who were incarcerated in large residential facilities have found that fifty
to seventy percent* or seventy to eighty percent®® of youth were rearrested within two or three years
of release. Other studies have shown that, at large and often over-crowded facilities, custodial con-
cerns take precedent over the delivery of treatment and services, resulting in less effective programs.®
The high re-arrest rate may be due, in part, to the fact that confining large numbers of delinquent youth
together creates an opportunity to learn new delinquent behaviors and skills, while further disenfran-



chising youth from mainstream society and encouraging association with delinquent groups.52 Solitary
confinement, as discussed immediately above, is particularly counter-productive to rehabilitative goals
because it further denies incarcerated youth access to rehabilitative programs, education, some health
care, and contact with family—all of which are essential for adolescent development and reintegration.>?

Of particular concern to the state officials who oversee juvenile justice programs, large institutions
pose a high risk of costly litigation.>* A 2011 survey by the Annie E. Casey Foundation found that in the
previous forty years there had been fifty-seven lawsuits in thirty-three states, the District of Columbia,
and Puerto Rico that resulted in court-sanctioned remedies.*® The survey further found that, “[o]f these
lawsuits, 52 have included allegations of systemic problems with violence, physical or sexual abuse by
facility staff, and/or excessive use of isolation or restraint.”*® Solitary confinement, in particular, has been
repeatedly challenged in the courts.®’

There is a better way. As discussed in Part |l, states which have shifted away from large facilities
like DJJ’s Broad River Road Complex and evaluation centers have made children and juvenile jus-
tice agency staff safer while incarcerated, and reduced recidivism rates for children when they are
released.

Smaller facilities provide other benefits. They can be spread across the state, making it easier for
families to visit children at juvenile justice facilities—a particularly important step, as discussed in
Part I.c. And with family members closer, mental health interventions that involve families—as many
of the evidence-based interventions discussed in Part I.b do—become easier to provide.

B. Provide Intensive Services to Children

In order to be successful, juvenile justice agencies must address the mental health needs of child of-
fenders. Evidence-based mental health treatment provided in the community can prevent both crime
and the need to incarcerate youth. Youth in juvenile detention facilities have much higher rates of mental
illness than the general population and thus particularly need high-quality mental health interventions.
While an estimated twenty percent of children and adolescents in the general population experience
some type of mental illness during their childhood, fifty to seventy-five percent of incarcerated youth
experience mental illness.®® Consequently, juvenile justice programs that provide mental health treat-
ment tend to be more successful at reducing recidivism, compared to programs that focus on coercion
and control, which have no effect or even increase recidivism.5® One 2009 analysis found that programs
focusing on therapeutic counseling, skill building, and case management improved recidivism outcomes
by a statistically significant amount,®® whereas another study found that the best mental health-oriented
programs could improve recidivism outcomes by twenty-five to eighty percent.®’

Effective mental health and other treatment starts with screening all youth when they enter juvenile fa-
cilities so they can receive consistent and personalized treatment from trained mental health profession-
als.®?2 Prompt screening is essential to identify children who have a serious mental iliness or intellectual
disability—and thus, by law, should be committed to the Department of Mental Health or Department of



Disabilities and Special Needs and not the Department of Juvenile Justice.®®

To treat incarcerated youth, experts recommend evidence-based treatment models that have been
shown to reduce recidivism, such as multisystemic therapy, functional family therapy, and cognitive
behavioral health therapy.®* According to the National Mental Health Association (now Mental Health
America), these types of programs “are highly structured, intensive, emphasize social skill development
and focus on behavior change, attitude adjustment and rethinking perceptions in order to reduce risk
factors for juvenile justice involvement.”®®

« Multisystemic therapy focuses on the social and environmental factors contributing to a youth’s
problems and strategies to address those factors.®® This model emphasizes empowering fami-
lies to play an active role in a youth’s recovery and rehabilitation.®” Studies of this method have
shown up to a seventy percent reduction in long-term re-arrest rates.®® Multisystemic therapy was
originated at the Medical University of South Carolina,®® but, despite its local origins, it is offered
to few South Carolina children.

« Functional family therapy involves the whole family in ongoing therapy to reduce delinquent be-
havior and teaches the family to be self-sufficient through a customized plan.”® One study found
that fewer than ten percent of the youths who participated in this type of therapy were re-arrest-
ed, whereas almost sixty percent of youth who appeared in the juvenile court re-offended.”

« Cognitive behavioral health therapy is effective in a short time period, focuses on immediate
reduction in symptoms, emphasizes interpersonal and behavioral skills, and is collaborative—all of
which makes it well-suited to adolescents who will only be detained for a matter of months. This
type of treatment has proven especially effective at reducing recidivism.”?

These mental health interventions are particularly effective when used with children in the com-
munity—as an alternative to incarceration. Research and experience has shown that multisystemic
therapy and functional family therapy, in particular, are effective when provided as an alternative
to a residential placement for less serious offenders. One Florida study found that youth provided
these treatments in the community were fourteen percent less likely to be convicted of a subse-
quent felony and thirty-five percent less likely to be sentenced to an adult prison than comparable
youth who were incarcerated.”

It is especially important that juvenile correctional facilities are sensitive to the trauma that incarcerated
youth have already experienced in their lives and the risk of further trauma during incarceration (espe-
cially the traumas that disproportionately occur within larger facilities, as discussed above). Between
seventy-five and ninety-three percent of youth who become involved with the juvenile justice system
have experienced one or more traumatic events.”* In fact, the rate of post-traumatic stress disorder
(“PTSD”) among youth in the juvenile justice systems is similar to the rate for soldiers who had been de-
ployed in Iraq.” Similar to the recommended approach to mental health challenges, a trauma-informed
system requires proper trauma screenings and needs assessments, as failure to diagnose co-existing
trauma or PTSD will adversely affect treatment and recovery.”®



C. Set Children Up for Success Upon Return to Their Communities

Children in the juvenile justice system will return to their communities,”” so DJJ must prepare children
and their families for success upon the child’s return. Therefore, families must be involved with treatment
and maintain frequent contact with incarcerated children. According to the National Mental Health Asso-
ciation (now Mental Health America), “a lack of family connectedness is associated with juvenile criminal
activity. Maintaining family ties while incarcerated, and preparing for and establishing positive family
situations upon release, correlate with juveniles’ successful reunification and reduced recidivism.””®

Frequent visits between families and children in juvenile justice facilities are essential. While most re-
search in this area has focused on adult inmates, two studies have examined the effects of visitation on
incarcerated youth. One study found that visitation was associated with better mental health and lower
incidence of depression.”® The author of the study recommended “early and continued” family visits to
help youth succeed while incarcerated.®’ A second study found a correlation between increased vis-
itation and improved behavior and academic performance.®' The study found that children with more
frequent visitation had fewer behavioral incidents, whereas children with no visitation had the highest
rates of behavioral incidents.®? Similarly, more frequent visitation was associated with higher grade point
averages (“GPAs”), whereas no visitation was associated with lower GPAs .2 California recognized and
endorsed the positive effects of family visitation when it passed the Connection and Young Offender Re-
habilitation Act (“Chapter 458”), which facilitated greater communication and visitation between families
and their detained children.®

One additional benefit of small facilities spread out across the state is that children can then be housed
in facilities that are located closer to their homes, thus facilitating more family visitation. A placement’s
physical proximity is particularly important given the absence of reliable transportation that many fami-
lies face.

Smaller and more local facilities also make it easier for facility staff to work with families to prepare
for children to return home. That work includes planning to provide mental health and other services to
children, and engaging them in school or vocational programs upon their return.

Upon return home, effective supervision necessitates continuing work to involve families. The mental
health interventions with the strongest research base—multisystemic therapy and functional family ther-
apy, discussed above—both require the close involvement of families.
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In response to the growing realization that the old way of incarcerating youth in large institutions is
simply not working, several states have reformed their systems of juvenile justice and incarceration

in significant ways. Following the highly-regarded Missouri Model, many states—including states with
many similarities to South Carolina—have sought to improve rehabilitation efforts while simultaneously
reducing costs, using the techniques and principles articulated above. While some of these reforms are
still relatively new, promising early signs suggest these reforms are on the right track and can serve as
models for South Carolina.

A. The Missouri Model: The Leader in Juvenile Justice Reform

A discussion of successful juvenile justice reform begins with Missouri’s innovative system of juvenile
justice, which is commonly referred to as the “Missouri Model.” Many regard the Missouri Model as

the gold standard in juvenile justice reform.® In the early 1980s, Missouri closed its sprawling “training
schools”—prison-style facilities with up to 650 beds, notorious for abusive conditions—to pursue a local-
ized juvenile justice program centered around therapeutic rehabilitation.

The Missouri Model’s results speak for themselves, as facilities are safe and recidivism rates are rela-
tively low.2® These results are so convincing that many states have patterned their own reforms on the
Missouri Model.#” Even critics of other aspects of Missouri’s juvenile justice system acknowledge, or at
least reserve judgment, on the effectiveness of the Missouri Model for incarcerating youth.®8

The Missouri Division of Youth Services (“MO DYS”) describes the Missouri Model as “small programs
close to home, family-like groups, and least restrictive environments.”®®

1. Focus on Small, Local Facilities

Until the early 1980s, Missouri followed the traditional model of incarcerating youth in large, centralized
facilities. The Boonville Training School, for example, had capacity for up to 650 youth. Perhaps as a
result of its large size, Boonville was beset by violence and largely failed in its mission to rehabilitate
youth.%® Seeking to improve on these results, Missouri began experimenting with smaller facilities in the
1970s and, in 1983, closed Boonville and donated it to the Missouri Department of Corrections for use as
an adult prison. Two years earlier, in 1981, Missouri had closed the Chillicothe Training School for girls.*’

Missouri replaced these sprawling facilities with smaller detention facilities located in communities
throughout the state.®? As of 2010, Missouri had thirty-two programs located on twenty-six campuses,
the largest of which contained only fifty beds.®® By contrast, most state juvenile correctional facilities
have around 150 beds.%

Smaller facilities are integral to the Missouri Model’s success. First, close-quarters and a high staff-to-
child ratio make it possible for youth and staff to develop the one-on-one relationships that are critical

to a child’s rehabilitation.®® In addition, smaller facilities provide the state with more flexibility to maintain
programs in more communities, because existing infrastructure (such as abandoned school buildings or



large residential homes) can be repurposed for youth detention. Keeping youth close to home increases
their likelihood of successful rehabilitation. For that reason, MO DYS facilities are located in residential
neighborhoods, state parks, and even college campuses.®®

Finally, small, regionalized facilities have allowed Missouri to place youth in a least-restrictive environ-
ment and tailor specific placements to individual needs. Missouri has divided the state into five regions
with four levels of programs in each.®” The four levels are tailored to the severity of a juvenile’s offense.
The first level is essentially “day treatment,” where the least serious offenders can receive education
and therapy during the day, and return home at night.°® The second level consists of group homes,
where ten to twelve youth who committed low-level offenses live, attend school, and participate in
extensive therapy.?® The third level is a moderately secure facility mostly for youth who have committed
felony offenses.”® Despite being felony offenders in state custody, the youth in this third level spend a
significant amount of time in the community on field trips and participating in service projects.” Finally,
the most serious juvenile offenders are placed in secure facilities with a maximum population of only
thirty-six youth."? Although these youth have fewer opportunities to leave the facility, the community is
invited to the facility to interact and participate in activities with the youth.'®®

Thus, for every level of offender, Missouri’s small and local facilities make it possible for youth to forge
strong bonds with staff, participate in and receive support from their own communities, and receive the
least restrictive detention experience possible without sacrificing public safety. This type of environment
diminishes the likelihood of violence and the need for coercive actions by MO DYS staff. Instead, staff
create a culture of safety through constant supervision, staff leadership, and cultivating healthy relation-
ships.™*

Staff can provide more customized treatment and individual attention to seriously troubled youth housed
in small, local, and secure facilities. '°® The effectiveness of this approach—even in the toughest cases—
is demonstrated by the fact that Missouri’s most secure facilities lack the security hardware typical of
most correctional facilities.'® In 2010, Richard A. Mendel reported that at the Riverbend Treatment Cen-
ter, for example, the only signs of the facility’s correctional purpose are the outer fence and metal detec-
tor at the front door."” The facility contains only one prison-style cell, which is used to confine a juvenile
for a few hours on the rare occasion a youth cannot be restrained through other means.'®® According to
Mendel, the cell was not used a single time from May 2007 until the end of 2008."° As of 2010, just six
of MO DYS’s thirty-two facilities had such a cell, and they were used no more than twenty-five times
per year statewide. This speaks to the effectiveness of the Missouri Model’s use of smaller facilities
to curb youth-on-youth violence, and stands in stark contrast to South Carolina, where as much as
twenty percent of the more than 100 juveniles detained at the Broad River Road Complex are held in
solitary confinement for twenty-three hours per day." Such measures are not only prohibited by MO
DYS, they are rendered unnecessary by the effectiveness of treatment received within facilities.

MO DYS also prohibits the use of pepper spray, hog-ties, face-down restraints, and electrical shocks to

retain order.™ (A federal court barred DJJ from using tear gas in Alexander S.,"® and, until recently, DJJ
had also prohibited staff from using pepper spray.) Despite eschewing these commonplace correctional
tactics, MO DYS has established an exemplary safety record, including zero youth suicides as of 2010."

To be sure, smaller facilities did not reform Missouri’s juvenile justice system overnight. MO DYS officials



readily acknowledge that it took a few years of experimentation for the program to find its footing."™ MO
DYS officials also contend that, ultimately, “the organizational culture has clearly fueled the change,”
rather than the specific reforms implemented." Now that it has worked out the kinks, however, Missouri
has consistently posted some of the best safety and recidivism rates in the nation, in no small part due
to its effective use of small and localized facilities.

2. Intensive Services to Incarcerated Children

Just as important as the size and location of the facilities is the individual care provided there. A recent
study showed—not surprisingly—that individuals who were incarcerated as juveniles are less likely to
complete high school and more likely to be incarcerated as an adult."”” MO DYS seeks to ameliorate
those trends by providing critical services to confined youth.

As an initial matter, MO DYS assigns each youth at every level facility to a group of ten to twelve juve-
niles, with whom they spend nearly every hour of the day." As part of a close-knit group, youth experi-
ence positive pressure to pull their weight in performing chores, studying, and following rules." In fact,
youth are required to “check in” with their team at least five times per day to express how they feel
physically and emotionally.”?° Youth can also call a “circle” with their team to raise concerns and com-
plaints.””" According to former MO DYS Director Tim Decker, “[tlhe group is the primary treatment mo-
dality in our system, and nothing is allowed to supplant the group process.”’?? All members of the group
attend school together as well. Even though the youth are on different levels with different intellectual
capacities, MO DYS has been very successful in providing quality educational outcomes as measured by
the number of youth obtaining high school diplomas and GED certificates.™® The youth also have daily
group treatment sessions.

In addition, youth receive individualized case management from an adult “service coordinator” assigned
specifically to them.'?* The service coordinator oversees the youth’s progress throughout detention and
even after discharge.'?® The service coordinator also helps to determine the youth’s treatment while in
custody by performing a risk- and needs-assessment based on factors such as the juvenile’s offense
history."”® The service coordinator also decides when the youth can be sent home. In Missouri, when
judges give juveniles indeterminate sentences, MO DYS can adjust the length of detention based on the
needs of the juvenile.””” This allows MO DYS to tailor a juvenile’s treatment and make him accountable,
on some level, for his period of confinement.'?®

Finally, juveniles are encouraged to participate in therapy with their families. Research shows that “par-
ents and families remain crucial and that effectively engaging and supporting parents is pivotal to suc-
cessful youth development.”® The need for family participation is one additional reason why it is import-
ant to detain juveniles near their home, because proximity enables families to get involved.

These extensive services—assignment of juveniles to small groups, assignment of a personal service
coordinator, emphasis on education, and opportunities for group and family therapy—are critical compo-
nents of the continued success of the Missouri Model.



3. Creating Conditions for Success After Release from Custody

No matter the quality of their rehabilitative experience while incarcerated, juveniles face significant
hurdles upon release, when they are often returned to the same environment that facilitated their de-
linquency. Missouri therefore attempts to provide juveniles with the skills they need to succeed after
discharge.

First, Missouri attempts to increase what has been referred to as “self-awareness and communications
skills.”™°® These skills are developed by giving youth opportunities to associate with members of the
community and communicate within their small groups.™ These opportunities help youth understand
themselves better, and learn to work out problems through communication. Second, academic progress
is crucial, for the obvious reason that a high school diploma or GED certificate is critical to a juvenile’s
post-incarceration success. As discussed above, youth in the MO DYS are given ample opportunity to
progress academically, and many do.” Some youth housed at MO DYS progress more in an academic
school year than a typical youth in public school.”® Youth also have the opportunity to gain work experi-
ence, or participate in community service, all of which helps them build skills to become self-sufficient
adults and will hopefully decrease the likelihood of further interactions with the law.

Importantly, MO DYS’s role does not end once the juvenile is released. Service coordinators monitor
the youth following release and provide support where necessary.”™ This is facilitated by pre-release
planning, where the service coordinator meets with the youth and his family to develop a plan for future
success.”®

The success of the Missouri Model is manifest in its ability to decrease the number of juveniles who
return to the system. According to former MO DYS Director Tim Decker in 2015, approximately “[t]
wo-thirds of the young people discharged from Missouri DYS remained ‘law-abiding’ after three
years.””” In addition, less than ten percent “are reincarcerated within three years.”*® South Carolina
data is difficult to find,”™° but what data has been reported suggests a higher rate. A 2011 study com-
missioned by DJJ found an 80.2 percent thirty-six-month recidivism rate for children who were prose-
cuted and found guilty."® More recent figures also suggest a high recidivism rate. In 2014, DJJ reported
that fifteen percent of children on probation or parole or in arbitration programs re-offended while under
supervision." That figure includes children who have committed less serious offenses (and thus were
diverted to arbitration programs or placed on probation) and does not extend beyond DJJ supervision—
so the three-year recidivism rate of children incarcerated by DJJ is likely substantially higher. DJJ has
reported that, of children committed to DJJ custody in 2010, twenty-seven percent were “re-adjudicated
to DJJ within twelve months of their release and thirty-one percent were re-adjudicated within thirty-six
months of their release.”? Although DJJ plans to develop recidivism statistics to account for children
who turn seventeen and are tried as adults for any future charges,*® these current recidivism statistics
do not appear to include such numbers, so the true recidivism rate is likely substantially higher.

B. Other Reform States

As noted previously, several states have sought to replicate Missouri’s success by reforming the way
they incarcerate youth. Reforms have occurred around the country, in states large and small, and of dif-
ferent political leanings. Below are examples of states that appear to be achieving positive results, both



in terms of improving the lives and prospects of youth offenders, and bolstering the state’s bottom line.

Texas

Since 2007, Texas has significantly reformed its approach to incarcerating youth. Similar to Missouri, the
Texas reforms arose in response to rampant abuse of juveniles in state custody.™* Texas had another
goal as well: saving money. Former Governor Rick Perry set the tone for these reforms, stating:

| believe we can take an approach to crime that is both tough and smart. . . . [T]here are thou-
sands of non-violent offenders in the system whose future we cannot ignore. Let’s focus more
resources on rehabilitating those offenders so we can ultimately spend less money locking
them up again*®

— Former Governor Rick Perry

Similar to Missouri, the Texas reforms have regionalized juvenile justice to keep youth offenders in their
home communities, and focused on treatment and rehabilitation rather than coercive correctional tac-
tics. Texas has also placed great emphasis on reducing the juvenile inmate population overall.

Senate Bill 103, which the Texas Legislature passed in 2007, sought to curb abuse in state-run institu-
tions, lower the juvenile inmate population, and lay the groundwork for moving toward a regionalized
treatment model akin to that found in Missouri.*® To diminish abuse of juveniles within the system, SB
103 required the Texas Youth Commission (“TYC”) to provide 300 training hours before they commence
guard duties at a correctional facility, maintain a ratio of at least one correctional officer for every twelve
juveniles in facilities with a dormitory, establish an independent department to investigate allegations of
abuse, and enhance punishment for sexual offenses against TYC inmates.”” SB 103 also created the Of-
fice of Inspector General and the Office of Independent Ombudsman to oversee and hold accountable
state institutions.® In addition, a new advisory board was created to facilitate communication between
the various stakeholders in Texas state government.® While these reforms have had the effect of dras-
tically reducing violence and sexual assaults perpetrated by staff, by 2012, youth-on-youth assaults had
increased.™°

As a sign that things are improving, however, the Center for Juvenile Justice Reform at Georgetown
University recently selected Texas for its Youth in Custody Practice Model,”™ for which applicants are se-
lected based on “a history of juvenile justice reforms and a high-level commitment to quality system and
practice improvements at the agency and facility levels[.]"™®?

SB 103 also sought to lower the juvenile inmate population by diverting misdemeanants to county-based
programs,™ and reducing the age of youth over which the former Texas Youth Commission (“TYC”) had
jurisdiction from 21to 19."** To accommodate this diversion of youth from state to county facilities, the
legislature increased the former Texas Juvenile Probation Commission’s (“TJPC”) budget by $57 mil-
lion.”™ Not surprisingly, commitments to state facilities declined rapidly following passage of SB 103.™¢



Because SB 103’s county-based initiatives were largely successful, in 2009, the legislature funded a
grant for county probation departments titled the “Community Corrections Diversion Program,” also
known as “Grant C.”®” The purpose of Grant C was to divert even more youth from state to local facil-
ities.™® By 2011, SB 103 and Grant C had contributed to a sixty percent decline in youth committed to
state facilities.™ Senate Bill 653, passed in 2011, pushed this concept even further by creating the Texas
Juvenile Justice Department (“TJJD”), which was intended to create a “partnership with communities”
to “deliver(] . .. a continuum of services and programs to help youth enrich and value their lives and the
community[.]"'*° Following this reform, state funding for local probation departments almost matched
funding for state-run facilities." The average daily population in state facilities dropped more than
seventy percent—from 4,800 to 1,399, allowing Texas to shutter nine large facilities with between 112
and 436 beds." Commitments to county facilities also declined during this time, suggesting youth were
not simply being shuttled from the state to county detention.’® In 2013, the Pew Charitable Trusts esti-
mated that since 2008, the decrease in the youth population in secure facilities had saved Texas more
than $50 million annually.”®*

The Justice Center for the Council of State Governors found that Texas’s legislative efforts contributed to
the decrease in the juvenile inmate population.” To be sure, juvenile inmate populations were declining
throughout the country around the time of Texas’s first reforms in 2007, but Texas’s reforms accelerated
that decrease significantly. In 2007, the legislature projected seven percent growth in the average daily
population, when, in reality, between 2007 and 2012, commitments to state facilities declined sixty-six
percent.”®® The study also revealed that county probation departments are supervising thirty percent
fewer youth as a result of fewer arrests and fewer referrals to the juvenile justice system.'” This came in
conjunction with a decrease in state commitments, suggesting an across-the-board decrease."® Impor-
tantly, the study also showed that diversion from state facilities did not increase the crime rate as some
feared.’® A multivariate analysis revealed that legislative reforms contributed to this decline in commit-
ments to state-run facilities.”® These findings mirrored a study conducted by the Pew Charitable Trusts in
2013."

The Justice Center study served as a catalyst for SB 1630, passed in 2015, which codifies Texas’s com-
mitment to a regionalized plan that would keep youth closer to home in more rehabilitative settings."”?
Specifically, SB 1630 requires the newly formed TJJD to “develop . .. a regionalization plan for keeping
children closer to home in lieu of commitment to the secure facilities operated by the department][.]""®

In August 2016, the TJJD issued its Regionalization Plan, which divided Texas into seven regions and
listed the following long-term goals:

(1) selecting and implementing a single validated risk and needs assessment across the state to im-
prove treatment plans and interventions;

(2) modernizing the program registry;

(3) developing and expanding opportunities to advance and support the integration of research into
practice;

(4) improving and expanding collaborations with other youth-serving agencies to promote positive
youth outcomes and continuity of care; and



(5) developing and sustaining a highly skilled and qualified juvenile justice workforce."*

The Regionalization Plan also assesses the availability of psychiatry, psychology, therapists, treatment
curriculum, and other specialized treatment services and programs.'”®

Thus, the Texas reforms mirror the Missouri Model in some key respects, including regionalized treat-
ment, integration of evidence-based practices into its treatment of offending youth, and least-restrictive
detention policies. Texas has saved money in the process as it diverts youth who do not pose a risk to the
community from out-of-home facilities. So far, this strategy has not led to an uptick in crime in the state.

Georgia

In the wake of scandal surrounding alleged abuses of juveniles at its facilities,”® Georgia enacted
sweeping juvenile justice reform in 2013. Georgia’s reforms mirror many of the principles found in the
Missouri Model and the recent Texas reforms, including the desire to save money by being smarter on
crime.

Through House Bill 242, the Georgia General Assembly sought to diminish the number of low-level of-
fenders in out-of-home facilities and reduce recidivism." First, and similar to Missouri, HB 242 eliminated
mandatory minimum confinement to allow for judicial discretion in sentencing.”®

Perhaps most importantly, Georgia followed Texas'’s lead in prohibiting misdemeanants being placed in
state custody unless their offense history includes four prior adjudications, at least one of which must
be felony,”® a reform cited positively by the Legislative Audit Council."® HB 242 also prohibited all status
offenders from being committed to state custody.”™ Moreover, Georgia required all children’s disposi-
tions to reflect the “least restrictive disposition appropriate” for each child.®®2 Also similar to Texas, HB
242 created a financial incentive program for counties to develop their own programs to serve juvenile
offenders.’®

HB 242 seeks to reduce recidivism through similar methods to Missouri and Texas, including focusing
resources on evidence-based programs, using detention-assessment instruments before detaining a
juvenile, and focusing resources on higher-risk offenders by allowing lower-risk offenders to be placed
on administrative caseloads, which is an alternate type of supervision that requires less oversight.™*

Because the Georgia reforms are only a few years old, there is little research yet on their long-
term effects. Governor Nathan Deal recently boasted, however, that felony commitments and
placements in short-term programs dropped sixty-two percent in nine months, allowing the state
to close two juvenile detention centers and avoid building two more.™ In addition, local govern-
ments now have access to grants to develop improved programs for juveniles.’”®® These are prom-
ising signs that HB 242 is having its desired effect, thereby making it a solid example for South
Carolina to follow.



Kentucky

Kentucky is another state seeking to lower costs and improve outcomes by reserving out-of-home
facilities for only the most serious offenders. By 2012, low-level offenders made up fifty-five percent

of commitments to secure facilities.”®” To curb this trend, the Kentucky legislature passed SB 200 in
2014, which sought to reserve incarceration in secure facilities for the most-serious offenders, strength-
en evidence-based practices in local communities, and improve government performance.’” SB 200
sought to achieve this result by enhancing its pre-court diversion program and restricting commitment
of lower-level offenders.” The reforms are similar to those adopted in Missouri, Texas, and Georgia, as
SB 200 encourages less reliance on large secure facilities, provides communities with resources and
incentives to create effective programs, and mandates increased training and education of Department
of Juvenile Justice employees.™°

West Virginia

In 2015, the West Virginia legislature unanimously passed SB 393, which diverted juvenile offenders with
low-risk profiles away from expensive out-of-home facilities and invested some of the savings into evi-
dence-based community programs.”™ Combined with new adult criminal justice legislation, the reforms
are slated to save West Virginia up to $200 million in prison construction and $87 million in operating
costs through 2018.2

Connecticut

Between 2002 and 2012, Connecticut adopted several reforms that made substantial progress towards
the goals of minimizing reliance on confinement, offering better treatment for confined youth, and cre-
ating a continuous network of proven community-based services.”® Similar to Missouri, Connecticut has
embraced multisystemic therapy, including group programs teaching anger management, moral reason-
ing, drug refusal, controlling one’s emotions, and self-awareness.”® Probation staff are trained to meet
with youth and their families to identify and support goals and strengths.™®

Connecticut has also addressed rampant abuse in one of its facilities by sending approximately half

the population, who had less serious offense, to community-based programs, closing the high-security
restraint unit, providing better training to staff, improving counseling and education services, and inviting
families to participate in family counseling and other activities at the facility.® The facility in question has
been scandal-free since the reforms were enacted, even earning accreditation from the American Cor-
rectional Association."’

As a result of these reforms, Connecticut can boast that it has controlled spending on juvenile justice
while the state’s juvenile crime rate and confinement rates have dropped.'®®



Importantly, Connecticut pursued these reforms at the same time as it implemented its own “raise
the age” legislation, raising the maximum age for juvenile court jurisdiction from sixteen to eigh-
teen (a more dramatic change than South Carolina’s pending shift from seventeen to eighteen).
But its overall spending on juvenile justice actually decreased—because it shifted lower-level
offenders from more expensive and less effective secure placements to more community and
evidence-based interventions.” By making that shift, Connecticut served children in its juvenile
justice system better and avoided spending large sums of money to implement its “raise the age”
bill.

In summary, states are obtaining better results—and saving money in the process—by shifting to small-
er, regional placements for children and away from more central prisons, focusing on rehabilitation, and
reserving commitments for children who pose the greatest risk to public safety. Some of these measures
could very likely assist South Carolina as it seeks to achieve these same goals.
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A. Alexander S. and some progress to meet minimum constitutional standards

In 1990, South Carolina’s juvenile justice system was in a poor state.?°° Juvenile jails were overcrowded,
understaffed, and in generally poor condition. Food served to children “frequently” contained “cock-
roaches and other foreign matter.”?*' DJJ guards used tear gas regularly to discipline children. The state
failed to provide a “minimally adequate level of programming” to help children rehabilitate—a low stan-
dard.??? This state of affairs led to a class action litigation challenging these conditions.

The Alexander S. opinion,?°® written by United States District Court Judge Joseph Anderson in 1995 fol-
lowing five years of litigation,?°* was a landmark decision nationwide in this arena.?°® But despite Judge
Anderson’s commendable effort to try to address many of the issues at DJJ, the impact of Alexander S.
was limited to the realities of litigation. Indeed, Judge Anderson remarked several times in his opinion
that while both sides encouraged the court to adopt certain standards from the American Correctional
Association (“ACA”), those standards, which “might represent desirable goals, . .. do not represent the
standards minimally acceptable under the Constitution,”?°® which the court repeatedly stated was the
standard it was required to use in evaluating DJJ.

Nevertheless, Alexander S. emphasized many of the core principles discussed above. For example, the
court noted that utilizing “decentralized, community-based” juvenile correctional facilities and programs
was an approach endorsed by (1) “Im]ost of the witnesses who testified at trial,” (2) “most experts in the
field,” and (3) the South Carolina Juvenile Justice Task Force (a “blue-ribbon commission composed
primarily of prosecutors, police officers, and family court judges, and headed by [then] South Carolina
Associate Supreme Court Justice Jean Toal”).2%” The court also noted the ultimate, statutorily-mandated
goal of DJJ: to rehabilitate its children.?°® Moreover, the court noted that it was incumbent on DJJ, under
the Constitution, to provide “a minimally adequate level of programming . .. in order to provide juveniles
with a reasonable opportunity to accomplish the purpose of their confinement, to protect the safety of
the juveniles and the staff, and to ensure the safety of the community once the juveniles are ultimately
released.”?%°

Ultimately, then, it is true that Alexander S. gave way to some important, positive results at DJJ begin-
ning in 1995. It dramatically reduced the population behind the fence at the Broad River Road Complex

(BRRC) as DJJ shifted children to wilderness camps and similar, smaller facilities located across the state.

It resulted in some improved services and programs at DJJ. It also prohibited the use of tear gas at DJJ
as an unconstitutional practice with juveniles (except in extraordinary circumstances).?'° But the court
continued to emphasize that it was limited to requiring DJJ to adhere to services and treatment that
meet constitutional minima, rather than creating a model juvenile justice system that was in the state’s
best interests:

The court’s role as to the constitutional claims is limited to establishing minimally accept-
able constitutional standards. Although the court announced its views in this regard at

the outset of the trial, most of the seventeen expert withesses who testified at trial never-
theless urged upon the court a version of a remedial plan far beyond what the court has
determined to be constitutionally required. The court is constrained to conclude that many
of these proposals are model programs which the state of South Carolina, through its duly
elected representatives, might voluntarily choose to establish, but not programs that are



required as a matter of constitutional law. Thus, the court will grant to the Plaintiffs some,
but not nearly all, of the relief they seek in this case.?"

Thus, Alexander S. simply imposed minimum constitutional standards on our juvenile justice sys-
tem. This was a critical first step to improving conditions for children, but as Judge Anderson noted,
the task of building a model juvenile justice system was left to “the state of South Carolina, through
its duly elected representatives.”

Alexander S. was also limited insofar as it only addressed DJJ, which was the only agency made a party
to the lawsuit. Other state agencies that have an undeniable impact on juvenile justice in this state (e.g.,
the Department of Mental Health) were not subject to the court’s order. While those agencies were
addressed somewhat through the subclass of children in Alexander S. who could not be cared for by
DJJ (children with serious mental iliness), 22 the court was constrained to the parties before it and could
not address topics like the development and use of mental health services as they might relate to other
state agencies.

B. Much work remains to create a model system

That brings us to where we are now. Despite Judge Anderson’s word of caution that there was virtually
uniform praise for small, decentralized, community-based facilities by nearly all of the experts who had
opined on the subject as of 1995, DJJ today continues to rely on large juvenile jails that run counter to
research and national models. BRRC is simply too big—it is larger than any in the Missouri Model—and
it has extensive hardware (which was recently upgraded), security staff (which was recently armed with
pepper spray), and disturbingly frequent use of long-term isolation for juveniles.

While DJJ deserves credit for offering rehabilitative services and shifting many children to smaller
facilities, its continued use of large institutions (especially BRRC, but also including its secure eval-
uation settings) creates unsafe conditions, fails to rehabilitate youth, and it is questionable wheth-
er it even saves resources in the short term. During the fiscal year 2016, BRRC alone spent at least
$23,700,850.2® The average daily population at BRRC for FY 2014-2015 was 117.2" That figure declined
some in early 2016 2% but rebounded to as high as 124 by December 2016.2"® That amounts to more than
$197,000 per year for every child incarcerated behind the fence, or more than $540 per day.?"

Furthermore, security problems will continue so long as the state houses 100-plus children in one lo-
cation. As Tim Decker of Missouri has written, “[lJarge institutions utilizing traditional adult correctional
approaches with young people is a recipe for further harm, failure, and increased risks to the general
public. ... While it may seem counterintuitive, small programs with a more natural, home-like environ-
ment and a therapeutic focus are far safer than are those that operate on a more traditional correctional
platform with extensive hardware, security staff, and practices such as mechanical restraints and isola-
tion.”?"® The Legislative Audit Council reached similar conclusions: “Most of the facilities at DJJ’s Broad



River Road Complex (BRRC) are outdated, poorly designed, may compromise security, and no longer
meet the needs of DJJ.” 2"

South Carolina’s secure evaluation centers are similarly too big—they handle more than 1,000 children
who cycle through every year.22° They are arguably more problematic than BRRC because they are built
even more like jails. These types of facilities have also been shown to increase recidivism as compared
to smaller, community-based facilities tasked with the same evaluative purpose. “Youth evaluated in the
community were 33% less likely to recidivate than those evaluated in a residential setting [at one secure
evaluation center].” 22" In addition, research has found that short-term incarceration—defined as less
than one month (compared to up to forty-five days at the evaluation centers—correlates with significant-
ly worse mental health outcomes as an adult, even after controlling for baseline health and other vari-
ables.??' Taxpayers spend millions of dollars for these poor results—at least $10,591,165 for DJJ’s three
evaluation centers, to be precise, or more than $200 per day per child.???

There is also evidence that—like Georgia and other states before reform legislation—far too many
youths are being incarcerated for misdemeanors and for status offenses. For example, DJJ reports
that of the top ten most frequent “offenses associated with suspended and final commitments,”

six are misdemeanors.?2 DJJ itself notes that “[tJechnical violations of probation and contempt of
court cases collectively accounted for a significant proportion of suspended and final commitments
to DJJ in fiscal year 2015-2016, with seven categories of probation violations dominating the ‘top
ten’ list.”?2* And according to the Children’s Law Center, hundreds of children are jailed each year
for status offenses—conduct that is not even criminal, such as truancy or incorrigibility.??® Hundreds
more are committed to DJJ custody based on technical violations of court orders in status offense
cases.??¢

As a result, children are harmed by being unnecessarily incarcerated, and DJJ is harmed by being
unnecessarily drained of resources that would be better spent elsewhere. Such unnecessary com-
mitments are not DJJ’s fault—as Judge Anderson noted, commitments follow a family court process
governed by statute, and DJJ does not have complete control over its “front door.”2?’

As one might expect, it is expensive to lock up so many kids. According to one DJJ official, as of Sep-
tember 2014, “costs per youth per day for a long-term residential facility were $426, evaluation cen-
ter is $154, detention is $242, the wilderness program is $111, foster care is up to $142, group homes
are $83.23, intensive placements are an average of $180.46, and shelter homes are $50.7228

During fiscal year 2015-2016, the average daily suspended and final commitment population was 414.2%°
Moreover, twenty-five percent of the suspended and final commitment population was held in a secure
facility, while forty-three percent were committed in community residential programs.2*° Nineteen per-
cent of the committed population were housed at admissions processing centers 232 and the remaining



population was transferred to the Department of Mental Health or the Department of Disabilities and
Special Needs.?*?

During 2015-2016, there were 791 individuals in residential beds on a given day.?*® This number includes
individuals who were committed to DJJ custody and also those receiving supervision that needed
temporary out-of-home placement.?** Even though the individuals were housed in DJJ facilities for a
variety of reasons, forty-seven percent were in hardware secure beds (DJJ’s Detention Center, Evalua-
tion Centers, and long-term facilities at BRRC), and the remaining fifty-six percent were in foster care or
community-based, staff-secure facilities.?*®* These figures may suggest that children are being housed in
hardware secure facilities when it is not necessary to do so.

During fiscal year 2014-2015, an average daily population of 401 juveniles was held in hardware secure
facilities.?®*® Those included (with their populations) Staff Secure Wilderness Camps (196), Multi-Agency
Therapeutic Placements (220), Marine Programs (85), and Mental Health Placements (38).2” Based on
these numbers, hardware secure facilities appear to remain DJJ’s default, even though they are proven
to be less effective and more expensive. On the other hand, evidence-based care programs such as
mental health placements are only accessible to a small number of children in the juvenile justice sys-
tem, with an average daily population of 38 individuals.

More recent data shows one piece of good news—but continuing disturbing trends. In December 2016,
the average daily population of children in DJJ custody was 776—a welcome decline from past years.
But South Carolina continued to rely on the most expensive and least effective facilities to house these
children. A majority of them—401—were housed in DJJ’s secure facilities, with the remainder in commu-
nity placements, foster homes, or facilities for children with serious mental illnesses or developmental
disabilities.2%®

Through all of this, DJJ and other agencies remain ill-equipped to provide adequate mental health
services. Multisystemic therapy and functional family therapy are generally unavailable—especially to
children leaving DJJ custody or at risk of entering it.

A final problem is particularly noteworthy—an increasing number of children are housed in DJJ jails
while they wait for appropriate placements from other agencies—most frequently mental health place-
ments. DJJ is not equipped to serve children with serious mental illness or intellectual disabilities, and,
by law, such children may not be committed to DJJ custody.?3® Psychiatric Residential Treatment Facility
Services, while available in some smaller locations, are generally hard to find for new juveniles being
brought into the system, in part because of simple incentives: Medicaid rates paid for South Carolina
children are lower than Medicaid rates paid for by other states.

According to the Children’s Law Center, the number of children in DJJ custody who have a serious
mental illness—and thus, by law, should not be in DJJ custody—spiked to 118 in 2015. That figure was
as high as the four previous years combined.?*° Nearly ten percent of all kids committed to DJJ now
qualify as having a serious mental illness. Unfortunately, appropriate placements for these children
have not kept pace—only thirty-five percent of children with serious mental iliness were placed in
mental health facilities in 2015. And those who were placed had to wait in jail longer for appropriate
placements—with many waiting beyond the ninety-day limit required for this subclass of Alexander S.



plaintiffs.2* When no appropriate placement exists, these children remain locked up in DJJ facilities—
harming those children, making those facilities even less effective, and imposing a significant financial
cost on DJJ. The root cause of the shortage of appropriate mental health placements needs to be ad-
dressed.
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IV. In Their Own

Words: One Child’s
Tour Through DJJ



It is one thing to study how the juvenile justice system incarcerates children for minor, non-violent of-
fenses, how incarceration in jail-like facilities puts children in danger of physical and sexual assault, and
how that kind of incarceration can deepen children’s problems and increase recidivism. It is another
thing to experience it directly.

Here is one child’s story of a tour through various DJJ facilities. The following are excerpts from a state-
ment written by a child in 2016. The child gave the statement to the child’s attorney, who, with the cli-
ent’s permission, shared it with the authors of this report with the child’s name redacted. The excerpts,
with potentially identifying information redacted, are presented verbatim in the child’s voice; only the
spacing has been changed.

| first got arrested...for petty larceny. When | was released from the Detention Center | was
placed on parental house arrest. Afraid of going back | took my grandmother’s car and ran
..When | was caught | went back to jail and was sentence a evaluation at [an] Evaluation Center.

While | was at [the evaluation center] | was raped by my roommate. When that happened
my whole life changed. ... When | went to court for the end of my evaluation | was placed
on probation. When | went back home | wasn’t the same. | didn’t eat, sleep, or talk. | felt like
| couldn’t trust anyone. | stayed isolated in my room and locked myself in the bathroom be-
cause what has happened to me and | was for a long time until | start smoking weed.

My Mom tried to find some help but | wouldn’t talk. | was diagnosed with PTSD. When | was
diagnosed | began hanging out with bad people and getting high and drunk. | started stealing
from my Mom and Grandma and, selling my body for money . ... Then | finally violated my
probation and was sent to [the evaluation center].

While | was at [the evaluation center] it was horrible. | was sexually assaulted by another juve-
nile. | had to do 90 days and probation for a year. ... When | got discharged | went back home
tomy Mom. ...

| still found a way to get drugs and started going to school high. One day | was caught under
the influence of weed at school. | was sent home and suspended from school. Which caused
me to violate probation. | got sent . .. back to [the evaluation center]. While | was at [the eval-
uation center] | was getting bullied . . . and staff didn’t do anything to stop it. | was then sent

to [a DJJ-contracted group home] where | was bullied also and | became suicidal and tried to

kill myself by drinking bleach and Pine Sol. [They] sent me to the hospital . ... [l]was sentto[a
different group home]. When | got there | had to sleep in an isolation cell [to protect the child
from bullying] and other kids slept in rooms together. | was also getting bullied . ... Then | told

myself that | couldn’t take any more of it. So to get myself kicked out | had oral sex with anoth-
er client. . . . [Eventually] | had to go back to [the evaluation center] for an evaluation in 2015.
When | completed my evaluation in 2016 | was sentenced to 5 to 10 months. | stayed at [the
evaluation center] for 3 and a half months. | got in trouble for having a shank because 8 other
juveniles had threatened to jump me. | told staff and gave them the shank and did what staff
asked me to do. 3 days later | was put back in the same unit with the same kids who wanted
to jump me but they never threatened to put their hands on me anymore.



A month later | was sent to an ITU Program at BRRC (Broad River Road Campus). | have been
in the ITU Program for a week. Since | have been in DJJ it feels like | am being treated like an
animal and a slave. | have multiple old cuts on my [wr]ist and discoloration on my ankles from
shackles. My ankle swelled up because of the shackles and had to have a medical profile
done for me not to be in shackles. When | came to ITU | was placed in there. It's very hard

to do class work and enjoy your recreation in handcuffs and shackles. At times | often get
cramps from the handcuffs and shackles. Being in handcuffs and shackles is very tra[u]matiz-
ing. You get use to your hand always being with the other. Sometimes | forget that | don’t have
them on.

DJJ says that change is possible. How do they expect us to change in handcuffs and shack-
les? Handcuffs are very painful and cuts off juveniles circulation. Just imagine rubbing up and
down on your Achilles tendon every time you move or walk. . ..

| feel like all of my freedom confidence and dignity has been taken away from me and DJJ the
one who took it . ... DJJ makes you think to yourself “Am | ever going to leave this place.”.

.. Ever since | came to DJJ | see a lot of stuff that | have never seen before like staff cursing
juveniles out and threatening them, calling them names and treating them like animals, and if
we say something they’ll threaten to put you in isolation. . ..

Something needs to be done now.
This single story illustrates many of the essential problems in South Carolina’s juvenile justice system.
This child’s story begins with a simple offense. Petit larceny is a misdemeanor, and adults charged with
that crime would be tried in a magistrate’s or municipal court and subject to a fine of up to $1,000 and
30 days in jail.?*? This child’s fate was far worse.

Authorities jailed this child in one of three large “evaluation centers,” which are among the most jail-like
facilities in our juvenile system. The results are predictable. Years of experience and research shows that
large, jail-like institutions are not safe for children or staff. Children are particularly vulnerable to sexu-

al assault at such institutions—as South Carolina children reported to the Department of Justice about
other in-state facilities. The state could not keep this child from enduring not one but two sexual assaults
while at different evaluation centers.

Scholars have studied South Carolina’s residential evaluation centers and found that rather than pro-
mote public safety or rehabilitation of juveniles, they increased recidivism by as much as one-third.?*
This child’s story makes it easy to see why.

It is hard to escape this child’s conclusion: “Something needs to be done now.”
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V. Moving Forward:

An Agenda for South Carolina to

Develop a Model Juvenile Justice

System




As Tim Decker has said, rebooting our current system will not work. Adding more security features to
large juvenile prisons will not serve children or the state in the long run. More fundamental reform is
necessary. We need to re-evaluate our reliance on large, jail-like facilities and laws and practices that
incarcerate children in such facilities for minor crimes.

Consistent with the principles set forth in Sections | and Il, and the experiences of other states
set forth in Section lll, there are several steps South Carolina can take to move toward a model
juvenile justice system:

« Limit the size of DJJ’s massive (by today’s standards) Broad River Road Complex.

« Limit the total number of children who are actually committed to DJJ by placing limits on DJJ
commitments for lower level offenders.

« Eliminate or sharply reduce the use of secure evaluation centers for DJJ.

« Promptly place children with serious mental illnesses and intellectual disabilities at appropriate
locations, outside of the confines of DJJ facilities.

« Enhance mental health treatment for those children who do remain in DJJ custody.

« Improve the data available for DJJ to help its leaders and state policy makers be better
equipped to make informed choices about the direction of DJJ.

A. Limit the size of BRRC.

To expand the large, centralized jail at BRRC—as DJJ has proposed to do in 20192**—would be a signif-
icant mistake. It would expand an expensive and ineffective placement option. Years of research and
effective policy reforms in other states suggest we should go in precisely the opposite direction. We
should shrink BRRC and shift our reliance to smaller, more geographically spread out facilities.

DJJ should work to develop three or four secure facilities that can hold no more than thirty to fifty chil-
dren at a time, without increasing overall capacity.?** By contrast, as noted above, BRRC has recently
had a population of 124,2*¢ which would increase starting in 2019, especially if DJJ builds its planned
expansion of BRRC.2*” Missouri’s facilities house no more than fifty children.

B. Reduce the total number of children committed to DJJ custody.

To limit the number of children who walk through DJJ’s front door, the General Assembly should consid-
er statutory limits on who may be committed in the first place. No status offenders should be committed,



period. 2*° There should be no loopholes to this rule: indirect commitments of status offenders based on
probation violations or contempt of court for violations of an order imposed through a status case, with-
out a delinquency charge, should be statutorily barred as well.

Additionally, there should be limits to commitments for youths who commit non-violent misdemeanors.
We encourage the General Assembly to follow Georgia’s reform model which, as the Legislative Audit
Council concluded, helped Georgia close several juvenile facilities:?** no child should be committed to
DJJ custody based on a misdemeanor unless the child has previously committed a felony and at least
three other crimes.2*°

Despite a lack of clear data,?® what data does exist strongly suggests that hundreds of children are com-
mitted to DJJ’s custody every year for misdemeanor and status offenses. Nationally, only one quarter of
children are committed to juvenile facilities based on violent offenses, with large numbers of children
committed for property crimes (19%), technical violations (such as probation violations, 17%), public order
offenses (11%), simple assault (8.4%), and drug offenses other than trafficking (6%).2%2

South Carolina statistics suggest a similar phenomenon. Although DJJ does not track the number of chil-
dren committed to its custody and placed in different settings based on their offense, the agency does
report the “ten most frequent offenses associated with suspended and final commitments.” Only one of
those ten offenses is violent, and that accounts for only twenty-six children. Two of those ten are for pro-
bation violations with an underlying felony conviction. The remaining seven are for non-violent offenses.
And the largest portion—by far—are not for new crimes but for technical violations following relatively
minor offenses. There were 241 children committed to DJJ custody for probation violations following
misdemeanor convictions.?>?

Even more disturbing, South Carolina continues to incarcerate a large number of children for non-violent
status offenses such as truancy or incorrigibility, in which the underlying behavior is not even criminal.
DJJ data shows that 151 children were given a final or suspended commitment following a probation
violation or contempt of court adjudication in which the underlying conduct—that is, the behavior which
led to the probation order which was then violated—was a status offense.?®* Other data suggest the
number may be even higher—234 in fiscal year 2013.25° Many of those violations are continued status
offenses—such as continued truancy following an order to have perfect attendance. That figure does
not even count children committed to DJJ for the status offense itself—rather than a probation violation
or contempt of court finding. A Children’s Law Center study of status offenders found eighty-four pre-tri-
al detentions and 123 post-adjudication commitments of status offenders from April 1, 2013 to March 31,
2014 2%

As the Children’s Law Center has pointed out, investing in MST is far more affordable than incarcerating
children. The former costs about $63.48 per day and is limited to six months of service. By contrast, as
noted above, incarcerating children at BRRC costs at least $426 per day.?’



C. Eliminate or sharply limit the use of secure evaluation centers.

The vast majority of DJJ evaluations should be made in the community, and secure evaluations should
be barred for status offenses and misdemeanors (with some possible exceptions for violent misdemean-
ors), in accordance with the policies detailed above. When a child is not an immediate flight or safety
risk, non-jail facilities would be more effective (and likely induce less recidivism) than the secure evalu-
ation centers. DJJ could shift towards using such facilities without incurring extra costs—indeed, such
facilities are less expensive than the evaluation centers.

D. Place children with serious mental illness and intellectual disabilities at appropriate locations.

Children with serious mental illness and intellectual disabilities do not belong in DJJ custody. That is
South Carolina law,?®® and for good reason—juvenile justice facilities are not designed to serve such chil-
dren effectively. Placing such children with DJJ, especially at BRRC or secure evaluation centers, drains
DJJ resources and staff time that should be directed to other children.

The statute is clear —*“No juvenile may be committed to an institution under the control of the Depart-
ment of Juvenile Justice who is seriously handicapped by mental iliness or [an intellectual disability].”2°°
Children with serious mental iliness or intellectual disabilities should either be released to their families
with intensive mental health or other services, or, if necessary, placed in an appropriate treatment facility,
as the Children’s Code explicitly envisions.25°

Unfortunately, far too many children with serious mental iliness or intellectual disabilities are housed in
prison-like DJJ facilities, often because of a problem with state Medicaid policies. These children often
sit at the DJJ admissions center—a portion of the Midlands Evaluation Center, one of the most pris-
on-like facilities within DJJ—which is one of the same types of facilities found to increase the likelihood
of recidivism by as much as one-third.?®' Such a facility is inappropriate to the point of dangerous for
children with serious mental illness and especially for children with intellectual disabilities who are often
victims of other children.

A central cause relates to Medicaid rates (and cannot be blamed on DJJ). South Carolina Medicaid reim-
bursement rates are much lower than those paid by nearby states. Even though the children committed
to DJJ often have serious behavioral issues arising from their mental illness, many beds at South Caroli-
na providers are filled by children from other states.?%2

The General Assembly and the executive branch should address the Medicaid rates that leave South
Carolina children with severe mental illness languishing in jail-like DJJ placements while they wait for
mental health placements, often with their mental health further deteriorating. This phenomenon hurts
children and imposes on South Carolina taxpayers the cost of maintaining those children in jails; legisla-
tive action could and should remedy this problem.

While focusing on this issue, the General Assembly could also fix obsolete language regarding “mental
retardation” and “seriously handicapped” children in the existing statute.?®®



E. Enhance mental health and other services.

The General Assembly should also fund Medicaid initiatives to provide more community-based services
to enable children to return to their families. Evidence-based mental health interventions—especially
multisystemic therapy and functional family therapy—can keep children home with their families and pre-
vent future crime. For less severe offenses, provision of these mental health interventions should be a
frequent alternative to incarceration. Unfortunately, it appears that many less severe offenders continue
to be incarcerated in South Carolina. Moreover, South Carolina suffers from a shortage of these proven,
but specialized, mental health services.

To DJJ’s credit, it is working to train clinicians to provide trauma-focused cognitive behavioral therapy,
with a goal of increasing the provision of this important evidence-based service to children in its custody
by the end of fiscal year 2017-18.2°* And, also to DJJ’s credit, it has expanded its budget for treatment
and intervention services for children incarcerated at BRRC.2%5 But children should not have to be in-
carcerated at BRRC to benefit from expanded services—we should expand the provision of high-quality
services in the community so children do not get sent to BRRC in the first place.

In short, South Carolina spends money incarcerating children instead of providing effective mental
health treatments: we are spending more money for worse results. It should instead provide more evi-
dence-based mental health treatments and incarcerate fewer children.

F. Improve the data available to make informed policy choices.

Whenever possible, policy makers should use accurate and detailed data to inform their decisions. The
field of juvenile justice is no exception to that rule. Unfortunately, as the authors of this paper have now
learned, and as the Legislative Audit Council separately found,?® the availability of essential data re-
garding the juvenile justice system is difficult to come by. Here are two examples regarding particularly
important data.

Recidivism

Recidivism is an essential measure for any juvenile justice system. Low recidivism rates reflect success-
ful efforts to rehabilitate young offenders and prevent future crime. High recidivism rates reflect the
opposite. The Missouri Model is popular in large part because it has demonstrated low recidivism rates.

How does South Carolina stack up? As discussed in Part lll.a.3, South Carolina’s recidivism rate is very
likely significantly higher than Missouri’s. But coming to a definitive answer is difficult because South
Carolina’s data tracking is poor. Consider:

« DJJ’s annual reports do not include recidivism data.?®’

« Prior data conflates recidivism data for very different populations—children on probation (who, by



definition, were not committed to DJJ) and children on parole (children who were committed to
DJJ and then released on parole).?¢®

« Existing data does not capture children once they become adults for purposes of the criminal
justice system. Existing statements from DJJ report the number of children “re-adjudicated to
DJJ”2%° within certain time periods. But a child released from DJJ at age seventeen who then
commits a crime will likely be charged in the adult system, and thus will not be “re-adjudicated to
DJJ” and not captured in DJJ’s data.

DJJ promises to develop recidivism statistics to account for children who turn seventeen and are tried
as adults for any future charges.?’° But DJJ does not have the capacity to track this data regularly.?”! As a

result, the state will lack an essential data point for measuring the juvenile justice system’s effectiveness.

Incarcerated children and their offenses

“What are you in for?” The vast majority of children committed to various DJJ placements can answer
this question. But DJJ does not track information to answer this question in the aggregate. We know
because, while researching this white paper, we submitted a Freedom of Information Act request to DJJ
asking the number of children committed to DJJ and placed at different facilities following various cate-
gories of offenses. DJJ responded that “the Department does not maintain records responsive to your
requests.” Instead, as one DJJ official explained, answering the requests “would require the Department
to create information that is not currently maintained by the Department.”

The data the Department does have does not answer the question. DJJ reports the “ten most frequent
offenses associated with suspended and final commitments.”?’2 But that data (a) conflates suspended
and final commitments, (b) reports only ten offenses, leaving thirty-seven percent of all commitments un-
accounted for, and (c) does not report where children with particular offenses are actually placed. How
many children committed for probation violations, simple assault, or other misdemeanors are placed at
BRRC, in an alternative placement, or sit at the admissions center? DJJ data does not answer the ques-
tion.

This data is crucial. As explained in Part Ill, limiting the ability to incarcerate children for relatively minor
offenses has been a hallmark of juvenile justice reform efforts in Georgia, Texas, and elsewhere. What
limited South Carolina data exists suggests that we, too, incarcerate children for relatively minor offens-
es. And there is a strong case to limit such incarcerations as a pillar of juvenile justice reform. We should
have clear baseline data about which children are placed in which facility for which crimes, and track
that data as reform progresses.

G. Introduce legislative reforms to keep track of the data

The General Assembly and the public should have more data on these two issues and more. The Gen-
eral Assembly could address this by adding specificity to its existing requirement that DJJ complete an



annual report. South Carolina Code section 63-19-340 requires DJJ to complete an annual report that
“shall include an account of” DJJ funds, “persons served,” and DJJ facilities and programs. The statute
does not require the specific data points discussed here—the General Assembly could require the DJJ
to do so.

The General Assembly should also analyze the cost of providing this data and ensure it provides ade-
quate funding to the Department so it can gather, analyze, and report this data accurately.



CONCLUSION

The recent crises at DJJ should not simply be a cause for alarm—they are an opportunity to pursue
long-needed reforms. South Carolina can have a model juvenile justice system—a system that actually
rehabilitates children who commit crimes and thus keeps the public safe from future crime, and helps
those children grow to become responsible adults; that keeps children, staff, and the public safer; and
that spends taxpayer dollars more effectively.

South Carolina’s leaders now have a unique opportunity to build a model juvenile justice system. We
have the knowledge, we have the resources, and the only question is whether our state has the will to
make the reforms that are necessary.
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